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SURROGACY & ITS LEGAL FRAMEWORK IN INDIA 

 
(Sarthak Pant, College - Imt School Of Law, Guru Gobind Singh Indraprastha University, 

Delhi & Tanveer Sethi, College – University Of Petroleum And Energy Studies, School Of 

Law, Dehradun) 

 

ABSTRACT  

The 'Surrogate" word fuses its beginning stage inside the Latin enunciation Surrogatus' 

importance a woman goes comparably a substitute for another woman. It is a framework for 

helped proliferation or helped regenerative technology (ART) were to help someone else a couple 

a woman or the surrogate proposals to bring a child through pregnancy and in this manner return 

the child to the arranged parent(s) whenever it is considered and in addition hence will get pay as 

concurred. Evidently, it is an essentially incredible collaboration and there are two or three huge 

stages to guarantee that the two players settle on the best choices. In surrogacy, a beginning 

animal is made utilizing an egg and sperm that is made by the arranged parent(s) or givers and is 

moved into the uterus of the surrogate. There is no hereditary relationship between the surrogate 

with the child. Her eggs can't be utilized to consider the child. Surrogacy is a technique, a 

significant part of the time maintained by a lawful arrangement, by which a woman (the 

gestational carrier) consents to bear a child for someone else or individuals, who will change into 

the young person's parent(s) after birth. Individuals might look for a surrogacy strategy when 

pregnancy is helpfully incomprehensible, whenever pregnancy chances are risky for the arranged 

mother, or when a particular man or a male couple wish to have a youth. Surrogacy is viewed as 

one of many helped conceptive technologies. In surrogacy courses of action, money-related 

compensation may possibly be involved. Getting cash for the strategy is known as business 

surrogacy. The legitimateness and cost of surrogacy move exhaustively between wards, now and 

then accomplishing hazardous worldwide or expressway surrogacy plans. Couples looking for a 

surrogacy methodology in a nation where it is restricted now and again advancement to an area 

that licenses it. In explicit nations, surrogacy is legitimate given that cash doesn't trade hands. 

Where business surrogacy is legitimate, couples might incorporate the assistance of pariah 

working environments to help the course of surrogacy by seeing a surrogate and arranging a 

surrogacy contract with her. These working environments sometimes screen surrogates' mental 

and other clinical fundamentals to guarantee the clearest open door concerning sound turn of 

events and transport. They additionally by and large work with all legitimate issues concerning 

the arranged watchmen and the surrogate. 
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INTRODUCTION 

 

(BACKGROUND & SIGNIFICANCE) 

In 2002, commercial surrogacy, or casually 'Rent a Womb' practice, was sanctioned in India. It 

was done to progress clinical the movement business in India and after this decision, India 

transformed into "the focal point of surrogacy". The essential clarification is the negligible cost 

in India that is in the U.S it cost approx $100,000 and moreover the deficit of serious guideline. 

As per the CII report 2012, the size of India's surrogacy industry was $2 billion every year. What's 

more, it was surveyed that in excess of 3,000 extravagance offices were busy with this the nation 

over. surrogacy is a significant readiness treatment, wherein the approach of in vitro preparation 

(IVF) has made parenthood plausible for women without a uterus, with uterine abnormalities 

thwarting pregnancies, with real clinical issues, or with various contraindications for pregnancy, 

to achieve parenthood utilizing lacking living being made without any other person or benefactor 

and moved to the uterus of a gestational carrier. This methodology has similarly made it useful 

for gay couples and single men to achieve parenthood by having beginning life forms made with 

their sperm and benefactor oocytes. A surrogacy game-plan or surrogacy course of action is the 

conveying of pregnancy for expected guardians. There are two essential sorts of surrogacy, 

gestational surrogacy, and traditional surrogacy. In gestational surrogacy, the pregnancy results 

from the trading of a lacking living being made by in vitro treatment (IVF), in a way so the 

ensuing youngster is genetically detached to the surrogate. Gestational surrogates are moreover 

suggested as gestational carriers. In standard surrogacy, the surrogate is impregnated regularly or 

dishonestly, however, the ensuing kid is innately associated with the surrogate. In India, 

gestational surrogacy is more typical than standard surrogacy and is seen as less lawfully 

muddled. Planned guardians may search for a surrogacy approach when either pregnancy is 

therapeutically unfathomable, pregnancy dangers present a prohibited danger to the mother's 

prosperity, or is an identical sex couple inclined toward procedure for propagation. Monetary 

remuneration might actually be locked in with these game plans. 

 

 

 

 

 

 

 

http://www.lexbonafide.com/


Volume 2 -Issue: III                               www.lexbonafide.com                                      ISSN: 2582-7952  

8  

 

ISSUES IN SURROGACY 

 

1-   HEALTH ISSUES – All ladies considering surrogacy should know that there are significant 

dangers with IVF, fertility medications, pregnancy, and childbirth. The rundown assembled 

underneath is a broad rundown of a wide range of incidental effects, intricacies, and genuine 

dangers that surrogate moms face. Normal aftereffects during pregnancy like fatigue (exhaustion 

normal from first weeks), changed craving and feelings of taste and smell, nausea and retching 

(half of the ladies, first trimester), acid reflux and heartburn, stoppage, weight gain, unsteadiness, 

and dazedness, bulging, expanding, liquid maintenance, hemorrhoids. The idea of surrogacy in 

India isn't new. Commercial surrogacy or "Belly for lease," is a developing business in India. In 

India, the English talking climate and less expensive administrations draw in the willing clients. 

Future projections of surrogacy practice range from the opportunity to abuse - from provincial 

ladies in India inspired out of neediness to a cutting edge bad dream of non-industrial nation child 

ranch. In the event of surrogacy in India, it is difficult to tell whether these ladies are practicing 

their very own privileges or regardless of whether they are forced to become surrogate moms 

because of their mother by marriage or spouse's longing to satisfy material and monetary 

requirements. Rivals of surrogacy contend that the training is comparable to prostitution and by 

uprightness of that similitude; it ought to be denied on moral grounds. Surrogacy contracts are 

"dehumanizing and distancing " since they prevent the authenticity from getting the surrogate's 

viewpoint on her pregnancy. A surrogate mother attempts to try not to foster extraordinary 

security with the child in her and perspectives the pregnancy as just a method for bringing in the 

truly necessary cash. The installment for real administrations dehumanizes the surrogate mother 

and takes advantage of her reproductive organs and ability for individual increases of the affluent. 

 

 

2-   RELIGIOUS ISSUES - Surrogacy is a complicated and argumentative moral and moral issue 

across worldwide societies. Religions normally have seen on multiplication, on the grounds that 

the otherworldly laws directing human existence are their space. Strict perspectives on surrogacy 

shift from complete denial to acknowledgment. The ascent of Westerners utilizing Indian 

surrogate moms has added a political aspect to the strict and legal discussion. Religions normally 

have sees on multiplication, in light of the fact that the profound laws directing human existence 

are their space. The Christian religion Bible has likewise been deciphered as expressing that 

children are a gift, not a right. God picks whether or not individuals have infants; assuming a 

couple is childless, it very well might be God's will. At the point when people or couples can't 

normally bear children, they have a few different choices in beginning a family. Surely, while the  
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reception is one decision, there are numerous who wish to see a child through origination, 

pregnancy, birth, and raising. For some, there is additionally the issue of having a genuine natural 

association with that child. Muslim religion accepts that a wide range of surrogacy arrangements 

is Haram in the Muslim Tradition and the guidelines and guideline of the surrogacy arrangements 

engaged with the surrogacy arrangements. Gestational surrogacy as a therapy for infertility is 

being drilled in a few notable clinical foundations in Tehran and a few different urban 

communities in Iran. While the majority of Muslims in the world are Sunni, the majority of 

Iranians are Shiite. Most Sunni researchers don't allow surrogate motherhood, since it includes 

presenting the sperm of a man into the uterus of a woman to whom he isn't hitched. Most Shiite 

researchers, nonetheless, have given jurisprudential declarations (fatwas) that permit surrogate 

motherhood as a treatment for infertility, yet just for legal couples. They view this training as 

moving an undeveloped organism or embryo starting with one belly then onto the next, which 

isn't forbidden in Shiite law. All things considered, there are a few discussions concerning a few 

issues like family relationships and legacy. The vitally moral worry of Iran's involvement in 

gestational surrogacy is the financial connection between the intended couple and the surrogate 

mother. While financial compensation is rehearsed in Iran and permitted by strict authorities, it 

appears to experience the ill effects of moral issues. This article recommends that this sort of 

financial connection should be changed and restricted to repayment of normal expenses. Such 

change requires new regulations and strict pronouncements. All sort of surrogacy arrangements 

is Haram in the Muslim Tradition and the principles and guideline of the surrogacy arrangements 

engaged with the surrogacy arrangements. Jewish law grants surrogacy provided that it is a full 

gestational surrogacy. Likewise, the gametes of both intended parents should be incorporated and 

in vitro preparation should be the method of treatment followed. However, the various issues 

relating to surrogacy, measurements uncover that there has been a consistent ascent in the number 

of ladies wearing the job of surrogates.  

  

LANDMARK CASE LAW 

 In the case Baby Manji Yamada v. Union of India (2008)- In this case, a Japanese 

couple entered a surrogacy contract pursuant to which Baby Manji was born to the Indian 

surrogate mother. The commissioning father Mr. Yamada tried to secure a traveling 

document to take the baby to Japan. But the Japanese Embassy in India wouldn't allow 

Manji to go to Japan. Mr. Yamada then tried to file for an Indian passport for Manji, which 

requires a birth certificate for its issuance. Further, a birth authentication as indicated by 

Indian regulation requires the names of both mother and father. In the present case, Mr. 

Yamada was the genetic father but the mother’s name created ambiguity for the authorities  
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because Baby Manji had three mothers-commissioning mothers, the anonymous egg 

donor, and the surrogate. Thus, authorities refused to give the birth certificate because the 

legal mother’s status was uncertain. Therefore even the Indian passport was rejected. The 

court instead of giving any decision, ultimately directed the petitioner, the baby’s parental 

grandmother, to the National Commission for Protection of Child Rights for further 

directions. 

  

  

 In the case Jan Balaz v. Anand Municipality(2009) -In this case, a German couple 

entered into a contract with a surrogate mother named Marthaben Immanuel 

Khrishti(Indian woman). Twin children were born. The German couple was working in 

the United Kingdom and the children required Indian passports to travel. the Hon'ble High 

Court of Gujarat decided the citizenship status through surrogacy. The German 

Government would not give the recently conceived children citizenship on the grounds 

that the state regulation didn't perceive surrogacy as a way to being a parent. The organic 

dad, Jan Balaz, then, at that point, appealed for an Indian travel passport for the two 

infants, and the same was denied in light of the fact that the children were not Indian 

residents and not qualified to get a Passport under the Indian Passport Act. The Court 

decided that the children were born in India to a surrogate mother who was an Indian 

citizen and consequently was considered to be residents of India inside the significance 

of Section 3(1)(c)(ii) of the Citizenship Act. They were then given abroad Indian 

passports, and hence, the German courts permitted the couple to apply for adoption of the 

children. 

  

ELIGIBILITY CRITERIA AND RIGHTS OF A SURROGATE MOTHER 

The surrogate moms ought to have a 'qualification declaration' given by the proper power subject 

to satisfaction of the accompanying conditions:- 

 To be a hitched lady having her very own offspring 

 her age ought to be between 25 to 35 years 

 Surrogate Mother should be a direct relation of the meaning guardian 

 To turn into a surrogate once in her lifetime 

 There will be an authentication of clinical and mental qualifications for the surrogacy 

methodology. 

- Surrogacy is a sacrificial demonstration, yet the surrogate mother is qualified for privileges too. 

A portion of these incorporate right to:- 
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 Right to protection In India each individual has the option to settle on options concerning 

their own space i.e Article 21. This implies that when they join through an organization 

that coordinates surrogates with couples searching for a surrogate, their security is 

safeguarded until all gatherings are seen as together. However, surrogate moms reserve 

an option for their own security during pregnancy, as long as they are not causing 

something that could damage their embryo. 

 Clinical expense Under a surrogacy contract, the surrogate mother has the option to cover 

all her clinical and different costs, as long as they are connected with her pregnancy. A 

few non-related clinical costs are likewise covered as different conditions can influence 

the child in the event that they are not dealt with sooner rather than later. 

  

ELIGIBILITY CRITERIA OF INTENDING COUPLES -  

Several methods for a couple who have a clinical sign requiring gestational surrogacy and who 

plan to become guardians through surrogacy, To profit Surrogacy Services in India, all expecting 

couples should be qualified according to the rules of ICMR ART BILL 2010. just those Intended 

couples who are not actually or therapeutically ill-suited or unequipped for conveying a kid to 

term can think about Surrogacy as a choice. The couple who needs to take a youngster should 

have a testament of vitality and an endorsement of qualification. 

The declaration of qualification to the expecting couple is given upon the satisfaction of the 

accompanying conditions: 

 The couple being Indian residents and hitched for no less than five years 

 Between 23 to 50 years of age (spouse) and 26 to 55 years of age (husband) 

 They don't have any enduring youngster (natural, embraced, or surrogate); this would 

exclude a kid who is intellectually or actually tested or experiences perilous turmoil or 

lethal disease. 

An endorsement of vitality will be given to the meaning endless supply of the accompanying 

conditions:- 

 a testament of the demonstrated fruitlessness of one or the other or the two of them 

 a request for parentage and care of the surrogate youngster passed by a Magistrate's court 

 protection inclusion for the surrogate mother. 

 

 

VARIOUS LEGISLATION PASSED IN INDIA IN CONTEXT TO SURROGACY 

ISSUES –  

 

http://www.lexbonafide.com/


Volume 2 -Issue: III                               www.lexbonafide.com                                      ISSN: 2582-7952  

12  

 ICMR guidelines, 2006 17 The Indian Council of Medical Research (ICMR) published 

guidelines for accreditation, supervision, and regulation of ART clinics in India. The 

guideline has rolled out points to uphold the rights of a surrogate mother. However, did 

not restrict commercial surrogacy and Foreign Nationals availing these services. Penalties 

and offenses are also not mentioned. 

 

 The Assisted Reproductive Technology (Regulation) Bill, 200817 Elaborates the physical 

infrastructure and manpower requirement for an infertility clinic ART procedures in 

patient selection, surrogate mother, and donor. The confidentiality of records should be 

maintained. The rights and duties of donors, surrogate mothers, and children were 

outlined. 

 

 Draft Assisted Reproductive Technology (Regulation) Bill, 201418 Expatiated about the 

setting of national and state boards to regulate and monitor the ART clinic; along with 

banning foreign nationals from obtaining surrogacy services. Highlighting the issues 

related to complications, disabilities, and death of the surrogate and abandoning of 

children. 

 

 The Surrogacy (Regulation) Bill, 2016 - 19 Status of the bill · Introduced in LokSabha: 

Nov 21, 2016 · Referred to Standing Committee: Jan 12, 2017, · Report of the standing 

committee: Aug 10, 2017, · The Union Cabinet approval for moving official amendments 

in the “Surrogacy (Regulation) Bill, 2016”.  

 

CONCLUSION –  

 

Surrogacy is the training by which a lady gestates and delivers a kid for an anticipating couple. 

In India, the interest in surrogacy has been on the rising as a result of guardians' advanced age, 

uterine issues, pelvic tuberculosis, infections, etc In common districts, people routinely get 

hitched early, and getting pregnant is often the underlying advance after marriage; they similarly 

generally don't plan labors. The previous draft of the Bill, of 2019, described business surrogacy 

as surrogacy or its associated techniques embraced for monetary benefits or rewards 

outperforming key clinical expenses and assurance incorporation. India is one of few countries 

that has allowed business surrogacy for a critical time frame, besides Russia, Ukraine, and a 

couple of states in the US. The progressions confine business surrogacy, including the 

arrangement and procurement of human early life forms and gametes. On the opposite side, they 

grant moral surrogacy to Indian married couples, Indian-beginning married couples (for instance 
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the two associates of Indian beginning), and widows or divorced people between the ages of 35 

and 45, upon the fulfillment of explicit conditions. Besides, a "willing lady" and notwithstanding 

an "immediate connection" can transform into a surrogate mother, and widows divorced people 

can similarly benefit from Bill's courses of action, besides Indian couples. One support for this 

shift is that families are diminished, making it harder for couples to find somebody close enough 

among their relatives to be a surrogate. So the Bill in like manner grants altruistic surrogacy, 

where there is no part of terrorizing and a surrogate agrees to be one in the spirit of helping 

somebody. 
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