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JUDICIAL ACCOUNTABILITY IN THE MODERN ERA WITH RESPECT TO INDIA 

 

(Authored By: Saurav Kumar) 

 

ABSTRACT 

Judiciary is one of the pillars of democracy among the other pillars such as Legislative, Executive, 

etc. From its inception by Constitution makers for people to secure justice to them, it has existed 

until this day. In this article, the author tries to evaluate the accountability which is been 

operational in countries such as Sweden, the USA, France etc. The various ways of their 

appointment and how this process originated and what changes have occurred to keep in check 

with the modern democracy which is ever-changing. Also, certain cases wherein proceedings of 

impeachment have been started but didn’t achieve their destination in the Indian context. Why is 

there a growing need for accountability of judges for the functioning to improve and be more 

towards its citizens and also the various changes to be made for future accountability to make it 

more transparent and effective? There is a more and more growing demand for timely disposal 

of cases. There has been a growing demand for the Judiciary to handle complaints against those 

alleged of certain frivolous acts to punish them for their wrongdoings during their office tenure. 

Going forward what measures the judicial system has to take in order to make it more friendly to 

the public and society as a whole. Moreover, with the growing society, its legal system has to be 

robust and not fall under any circumstances. How should the transparency be established what 

are the lacunas in the Contempt Act of 1971 making judges more power-hungry and also what 

procedure is there in Constitution from where they derive their power. 

 

Keywords 

Judicial accountability, Judicial Independence, Contempt of Court, Impeachment 

 

 

INTRODUCTION 

For his action lies on the personal responsibility and as a result is capable of providing reasons 

for it is termed accountable. 

From the Constitution of India, we can devise there are four organs working in tandem namely 

the Executive, Legislature, Judiciary and the latest being the involvement of trial by the aid of 

media. Amongst them, one of the organs namely the Judiciary comes into the picture when the 

right of a person is disturbed and also some basic rights granted to them and many other rights.  
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The three benefits as such stated by Mona Shukla[1] of Accountability of Judiciary can be stated 

as under: 

a. Firstly rule of law is established by scrutinizing the behaviour which gives harm to the 

independence of the judiciary, its unbiasedness and integrity 

b. The major benefit it can give is the confidence built up in the minds of the public for the justice 

functioning body of the country and its communicators i.e. judges. 

c. Responsibility of the institution as a whole makes it a separate body in the functioning making 

it more centric on the people and their needs. 

The framework on which accountability operates is integrity identification for it is necessary and 

it brings out transparency and prevents any delinquency in judicial functions. It is a vehicle to 

channel the course of independence for efficient working in the judiciary. 

In the case of Ram Pratap Sharma And Ors v. Daya Nand And Ors, the Apex Court stated that a 

judge while discharging his judicial functions should not indulge in any political discussion or 

accept the invitation from any commercial or business organisation as it can hamper the very 

fabric of the respect of judiciary[2]. 

The United Nations Basic Principles on the Independence of the Judiciary Article 2 states that 

The matter should be decided by the judiciary only on facts irrespective of any restrictions, 

improper influences, inducements, or pressures. This serves as the major factor for separation of 

power as propounded by Montesquieu talks about the same aspect. 

In one of the research by Prof. Stephen Burbank judicial accountability, he advocated should run 

to the public as they are having a legitimate interest in court proceedings and also many times are 

in the court for dispute regarding which the decision has to be taken upon. [3] 

Judge while adjudicating upon a matter should have an impartial thought process which is based 

upon his or her analysis of the facts and arguments posed before him or her. [4] 

In a matter before the Judicial Officer, he or she might act in a humorous manner which can be 

seen as distasteful to the litigants so he or she must maintain the dignity of the position. [5] 

In one of the introductory speeches in the Convention aimed against Corruption at UN Mr Kofi 

Annan highlighted that there is a growing plague in form of corruption having wider effects as it 

pervades the rule of law, human rights violation, the erosion of life in terms of quality, etc[6]. 

Also in the words of Montesquieu, he stated that from the experiences of life it has been seen that 

every man invested with power will abuse it someday until and unless he is shown the limits. 

Being accountable acts as a check and provides balance. In Union of India v. Sankalchand 

Himmatlal Seth, Justice Untwalia adjudged the status of tower watching over the action of the 

States[7]. The prevailing condition is such that the check and balance system seem to not be in 

working condition and for the last 64 years, there has been no Impeachment or proceeding such 

as disciplinary for the restoration of accountability of judges.  
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JUDICIAL ACCOUNTABILITY AN INTERNATIONAL PERSPECTIVE 

 

SWEDEN 

Origin 

Judges in principle cannot be removed from their position due to the Regulation of Instrument of 

Government aiming at justice administration and administration in general. Also limiting the 

power of the Government to review rulings of the judiciary and there can be no authority of the 

public such as Riksdag to determine the adjudication of a case as to how it is to be[8]. done. 

Accountability 

As per Article 5 contained in Chapter 11 of Administration of Justice and General Administration 

of Swedish Instrument of Government judge has to vacate his position in the following 

circumstances: 

1. he has shown to be unfit through acts which are criminal or gross or neglecting repeatedly 

his official duties. 

2. he has reached the age of retirement. 

If his removal has been done through the authority of the public other than a court of law he can 

call for an examination of the decision by a court of law. The same shall be applicable in case of 

suspension from duty or examination underwent through a practitioner from the medical field. 

Also if there is a necessity he may be transferred to another office of equal status. 

 

ENGLAND AND WALES 

Origin 

There is not as such any legal system unified. There is the following power fusion principle as a 

result of which House of Lords Committee dealing with Appeal was given the position of Court 

highest in the United Kingdom in consonance with Privy Council of Committee of Judicial being 

highest Appellate Court. 

Accountability 

After the passage of the Reform in Constitution Act, 2005 which made Lord Chief Justice 

Judiciary Head of England and Wales and in the United Kingdom Supreme Court was established 

and the appellate jurisdiction was transferred. 

Any complaint of a judge based on which Chief Justice of Lord can suspend or warning which is 

formal and such misconduct will be handed to judge nominated for the purpose who can either 

refer to judge who is investigating or forward to Chief Justice of the Lord[9]. 

 

FRANCE 
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Origin 

Article 64 of the France Constitution creates a body which is Constitutional by the name of the 

Magistrature which is Conseil Superior that is the High Council which came into existence in 

1883. 

Accountability 

 Article 65 of the Constitution of France gives the power to act as a tribunal for disciplinary action 

against judges. The 1993 amendment gave the role of advising and disciplining and nominating 

judges[10]. 

There are various codes of Ethics as published in the Report of CSM around 2009. 

Inclusion of probity and obligation in Integrity, honesty, not deriving personal benefit, etc. 

An Ombudsman is appointed for transparency in the process of removal. 

Certain sanctions imposed such as: 

1. Transfer 

2. Lowering in rank 

3. Dismissal with a pension, etc. 

 

UNITED STATES[11] 

Origin 

Section 1 as provided under the Constitution of United States under Article 3 states that a single 

Supreme Court be vested with power such as judicial and as such shall hold offices with regard 

to behaviour which is good which also talks about its independence. 

Accountability 

Also, there is a law as regards The Act concerning Conduct and Disability of Judicial which 

permits to file against prejudicial conduct or where disability has taken a toll over such Federal 

Judge a complaint. 

Under the said Act Section 3(a) of Section 372(c)(1) written complaint filed with the court of 

appeals clerk in respect of any judge of the circuit, or district for their taking part in conduct 

prejudicial to their position due to their physical or mental disability[12]. 

Para 2 states complaint is forwarded to the judge who is the chief of those judges and if it is 

against the said chief judge then the judge of the circuit shall be transmitted the copy. 

Para 3 states that the judge who is chief of those judges after reviewing: 

1. Finding it frivolous dismiss it. 

2. take appropriate action and proceedings to be concluded and the copy forwarded to said 

judge and complainant in that case. 
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Para 4 states that the judge who is chief of those judges can appoint members to a special 

committee regarding the investigation into the complaint of the case and also send notice in 

written to said judge  

The Investigation Report includes recommendations to be filed in writing as per Para 5. 

The judicial order council can take action based on the report: 

1. additional investigation 

2. necessary action if needed 

3. directing the judge who is chief of the judges to take action 

4. request to retire him. as provided in Para 6. 

 

ACCOUNTABILITY IN INDIA 

    

Origin 

  

 The higher judiciary is invested with the most powerful part of the Government of a Democratic 

nation guaranteeing its citizens justice and equality. For the purpose of fulfilment of such 

objectives, there has to be Judiciary independence which in turn makes it accountable to the 

people. This Concept has been taken from USA and UK[13]. 

Accountability 

The Third Article of the American Constitution has stated that The judges either of Supreme or 

lower courts shall be in their position during their behaviour is good which has been adopted in 

the Indian Constitution. 

There are certain provisions in the sphere of the Indian Constitution concerning such 

accountability as: 

1. Article 50[14] – It has brought demarcation between the executive and judiciary as a result 

making it accountable and free from any indulgence of the executive in its domain. 

2. Article 211 – It ensures judiciary independence as there can be no discussion of judges' 

conduct of either Supreme or High Court except when there is any impeachment 

proceeding going on. 

3. Article 129 – The Apex Court is invested with the power to take contempt action and 

which can be attributed in Article 215 to High Court as well. 

4. Article 124(4) – It attributes that judges of the Supreme Court cannot be removed from 

their position unless both houses of Parliament by a majority and also not less than two-

thirds of the members present and voting and sent to President for grounds of conduct 

being bad or incapable. 
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5. Article 235- It provides the accountability of the lower judiciary to High Court in that 

State. 

 

Certain factors can be attributed to the accountability failure in the judiciary of the highest order 

such as – 

Judges AppointmentThe 124th Article[15] of the Indian Constitution states that: 

(1) Establishment of a Supreme Court of India in which there will be a Chief Justice of India and, 

more than seven other Judges unless any law is made by Parliament in such regard. 

  

 (2) The President by warrant under his hand and seal after consultation with such Judges of the 

Supreme Court and of the High Courts in the States as the President appoint Supreme Court Judge 

and tenure of office being till the age of sixty-five years: 

  

 During Judge appointments, the consultation of the Chief Justice of India is always considered. 

Also   

1. Under his writing addressed to President a judge can resign. 

  

ii A judge can be removed from his office by following the procedure of Impeachment. 

  

In the case of S.P. Gupta v. Union Of India [16], It was held that the consultation word is not 

ambiguous and wherein the opinion of the Chief Justice of India was not taken into account. 

  

In Supreme Court Advocates on Record Association and Another vs. Union Of India [17], it was 

stated that the consultation of the Chief Justice must also be taken into account for the 

independence of the judiciary and its accountability. 

  

1. Contempt of Court 

  

The 1971 Act of Contempt in Court prescribes certain definitions in Section 2 such as : 

  

1. civil or criminal contempt is under the purview of contempt 

2. disobeying wilfully any order, decree, judgment etc of court amounts to civil nature 

contempt. 

3. Publication of any matter whether be it written, through words, etc which : 

4. lowers court authority through scandalising 

                        ii. interfering with the proceeding of the judiciary. 

http://www.lexbonafide.com/


Volume 2 -Issue: IV                               www.lexbonafide.com                                      ISSN: 2582-7952  

12  

                       iii. obstructs justice administration. 

       

There has been one instance in the case of Arundhati Roy vs Unknown suo motu contempt 

petition was issued by the Supreme Court to protect themselves[18]. 

1. Impeachment 

  

Article 124(4) and 217(1) of Law of Land subject Judge for his acts being insidious actions which 

are disciplinary. An impeachment motion in which in Lok Sabha is not less than 100 and in Rajya 

Sabha is 50. Motion has stayed subject to inquiry by a Committee of three members under the 

Act of Inquiry of Judges 1968 under Section 3(2). 

“Audi Alterem Partem” concept of Natural Justice Principle so that ample opportunity is given 

to accused under Act related to Inquiry of Judges under section 3(4). 

If there is no such innocence being proved Committee Chairman or Speaker shall recommend the 

removal of the Judge to Parliament through the report and thereafter proceeding starts under 

Article 124(4). 

  

In K. Veeraswami v. Union Of India[19] it was stated that the judicial system's integrity is 

hampered by judges being dishonest and disgraceful. Here there was the failure of Impeachment 

proceeding as there were Reports of Inquiry sent of his unquestionable acts but he was sent on 

leave for some time. Also, there was no information being given to the Bar, the public, etc. 

        Concluding Remarks 

    

There is so much ambiguity as regards the accountability to make the judiciary spot free of such 

frivolous and meandering acts which take place even to this day. The constitution framers though 

made the judiciary independent and made it one of its basic features. This lacking accountability 

was put forward by our Former Prime Minister that the judges of the Supreme Court do not know 

the problems of men who are leading ordinary lives as they sit in the ivory tower. Supreme Court 

judges under Article 124 and High Court judges under Article 219 of the Constitution of India 

take oath before entering their office to defend the Constitution and respective laws without any 

fear, affection, or biasedness[20]. The most basic level is the first time a litigant enters the court 

and is bombarded with so many costs and expenses which are imposed by the system. Then a 

litigant has to provide for the fees of their counsel who represents them in the court of justice. 

After toiling for so many years they get justice which puts the system organisation in such a bad 

shape. In Attorney General of India v. Satish and Another[21] recent development, a judge for 

giving such a remark of skin to skin contact is necessary in a POCSO case has to resign for such 

judgment puts the system in dark. In the case of Justice Soumitra Sen who was caught in fund 

http://www.lexbonafide.com/


Volume 2 -Issue: IV                               www.lexbonafide.com                                      ISSN: 2582-7952  

13  

misappropriation and misconduct and impeachment was due but just for lack of transparency in 

appointment, he got off scot-free. These cases highlight the seriousness lacking on the part of the 

system which needs to be tightened in the form of transmission of the facts to the public as well 

rather than behind the closed door investigation which makes it harder for the people leading 

ordinary lives to trust the system of judiciary. Presently there also have been attacks on the judges 

which show the furore of the citizen. In Supreme Court Advocates-on-Record Association v. 

Union Of India[22] The Judicial Accountability Bill,2010 not only was unconstitutional but there 

was the intervention of the executive in the appointment which impedes judiciary independence. 

Also, there should be the creation of a body like CVC or Commission which deals with Elections 

and can do complaint investigation and take action in the form of suspending the judge or early 

retirement, etc and chaired by an Ex-Chief Justice of India and 2 Advocates of Supreme Court 

from Bar Association of Supreme Court and the whole process of impeachment shall be open 

through RTI for transparency. Also, the impeaching sitting judge through Lok Sabha by the 

majority of 2/3 and in the case of Rajya Sabha 2/3 for alleged offence should be followed by the 

US.  

Inquiry of Judges Act[23], 1968 failed to discipline judges. Many cases of impeachment are 

becoming day by day grave. Though there is impeaching procedure in the current Legislation it 

does not work towards issues which at first do not attract it. The unacceptable behaviour of Justice 

Karnan led to him being transferred from the High Court of Madras to the High Court of Calcutta 

reason being his discriminatory remarks based on caste. Also, Judges of the Supreme Court are 

immune from the Act of Right to Information, 2005. Also for implementing such laws mentioned 

before certain conditions such as: 

1. Media to be well informed. 

2. The corruption-fighting mechanism is to be strict. 

3. Influence of politics to a bare minimum in education, religion, etc[24]. 
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